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ADMINISTRATIEF RECHT

3��)අൺආൾඒ�en (��0ൾൾඌ��de omgevingsvergunning in het Vlaamse Gewest �%UXJJH��
GLH�.HXUH��������O[[[������S���¼����
0HW�LQJDQJ�YDQ���MDQXDUL������LV�GH¿QLWLHI�HHQ�HLQGH�JHNRPHQ�DDQ�KHW�WZHHVSRRU�YDQ�GH�
PLOLHXYHUJXQQLQJVSURFHGXUH�HQ�GH�VWHGHQERXZNXQGLJH�YHUJXQQLQJYHUOHQLQJ��%HLGH�
YHUJXQQLQJHQ�ZHUGHQ�PHW�GHFUHHW�YDQ����DSULO�������DOWKDQV�RS�SURFHGXUHHO�YODN��JH-
LQWHJUHHUG�LQ�GH�UHFKWV¿JXXU�YDQ�GH�RPJHYLQJVYHUJXQQLQJ��'H�SURFHGXUHOH�EHSDOLQJHQ�
YDQ�GH�9&52�ZHUGHQ�RYHUJHKHYHOG�QDDU�KHW�2PJHYLQJVYHUJXQQLQJVGHFUHHW��³29'´���
+HW�PDWHULsOH�EHRRUGHOLQJVNDGHU��RRN�ZHO�³RPJHYLQJVWRHWVHQ´�JHQRHPG��EOLMIW�LQ�SULQ-
FLSH�RQJHZLM]LJG�EHVWDDQ�LQ�GH�9&52��2RN�GH�DOJHPHQH�HQ�VHFWRUDOH�YRRUZDDUGHQ�LQ�
WLWHO�9�YDQ�KHW�'$%0�EHKRXGHQ�KXQ�JHOGLQJVNUDFKW��+HW�0LOLHXYHUJXQQLQJVGHFUHHW�
van 28 juni 1985 daarentegen werd opgeheven.
2RUVSURQNHOLMN�ZDV�GH�LQZHUNLQJWUHGLQJ�YDQ�GH�QLHXZH�UHJHOJHYLQJ�YDVWJHVWHOG�RS�
���IHEUXDUL�������7HFKQLVFKH�SUREOHPHQ�ELM�GH�GLJLWDOLVHULQJ�PDDNWHQ�HHQ�JHIDVHHUGH�
LPSOHPHQWDWLH��HHUVW�WRW���MXQL�������GDDUQD�WRW�HLQG�������YRRU�HHQ�]HVWDO�JHPHHQWHQ�
QRRG]DNHOLMN��7HQ�VORWWH�NDQ�VLQGV���DXJXVWXV������RRN�YRRU�NOHLQKDQGHOVDFWLYLWHLWHQ�
HHQ�RPJHYLQJVYHUJXQQLQJ�RYHUHHQNRPVWLJ�KHW�29'�ZRUGHQ�JHYUDDJG�
+HW�KDQGERHN��GDW�3HWHU�)ODPH\�HQ�(YL�0HHV�VDPHQ�PHW�6RSKLH�$HUWV�HQ�(OOHQ�
9RRUWPDQV�LQ�KHW�YRRUMDDU�YDQ������SXEOLFHHUGHQ��UXLP�GULH�MDDU�QDGDW�KHW�29'�
YROOHGLJ�RSHUDWLRQHHO�ZHUG��RPYDW�HHQ�HHUVWH�DOOHVRPYDWWHQGH�FRPPHQWDDU�HQ�YHUGLHQW�
GRRU�]LMQ�RPYDQJ�������UDQGQXPPHUV��HQ�GLHSJDQJ��ORI�HQ�ZDDUGHULQJ�
Grosso modo�NDQ�KHW�ERHN�LQ�WZHH�GHOHQ�ZRUGHQ�RSJHVSOLWVW��(HUVW�NRPW�GH�YHU-
gunningverlening sensu lato�DDQ�ERG��=LM�YDQJW�DDQ�PHW�KHW��IDFXOWDWLHI��LQIRUPHHO�
YRRURYHUOHJ��YRRU�JURWHUH�GRVVLHUV�GH�YHUSOLFKWH�SURMHFWYHUJDGHULQJ���YHUYROJHQV�KHW�
GRRUORSHQ�YDQ�GH�JHZRQH�RI�YHUHHQYRXGLJGH�SURFHGXUH��GH�DGPLQLVWUDWLHYH�HQ�GH�
MXULVGLFWLRQHOH�EHURHSVPRJHOLMNKHGHQ��HQ�HLQGLJW�ELM�GH�VFKRUVLQJ��GH�RSKH൶QJ�RI�
het verval van de omgevingsvergunning. Daarnaast is er het eveneens bij decreet 
YDQ����DSULO������JHUHJHOGH�KDQGKDYLQJVOXLN�ZDDULQ�HHQ�RQGHUVFKHLG�ZRUGW�JHPDDNW�
WXVVHQ�VWHGHQERXZNXQGLJH�PLVGULMYHQ�HQ�VWHGHQERXZNXQGLJH�LQEUHXNHQ��'H]H�ODDWVWH�
ZRUGHQ�JHGHSHQDOLVHHUG�HQ�XLWVOXLWHQG�YLD�EHVWXXUOLMNH�KDQGKDYLQJ�EHWHXJHOG��9RRU�
QLHW�VWUDIUHFKWHOLMN�YHUYROJGH�VWHGHQERXZNXQGLJH�PLVGULMYHQ�NDQ�KHW�EHVWXXUOLMN�
handhavingstraject aangewend worden als alternatief sanctiemechanisme.
'H�DXWHXUV�EHSHUNHQ�]LFK�QLHW�WRW�HHQ�ORXWHUH�EHVFKULMYLQJ�YDQ�GH�VRPV�JHGHWDLOOHHUGH�
regelgeving die bovendien weinig houvast biedt omdat zij steeds aan at random her-
YRUPLQJHQ�ZRUGW�EORRWJHVWHOG��PDDU�JHYHQ�RRN�NULWLVFKH�GXLGLQJ�DDQ�GH�KDQG�YDQ�GH�
JHQHVH�YDQ�EHSDDOGH�ZHWVDUWLNHOHQ��GH�OHJLVSUXGHQWLH��DOWKDQV�LQ�GH�PDWH�GDW�GH�5DDG�
YDQ�6WDWH�RYHU�YROGRHQGH�WLMG�EHVFKLNWH�RP�]LFK�RYHU�GH�GLYHUVH�YRRURQWZHUSHQ�XLW�WH�
VSUHNHQ��]LH�LQ�GDW�YHUEDQG�KHW�YHHO]HJJHQGH�FLWDDW�RS�S��������HQ�GH�RQWZLNNHOLQJHQ�
LQ�GH�UHFKWVSUDDN��,Q]RQGHUKHLG�KHEEHQ�HHQ�DDQWDO�YHUQLHWLJLQJVDUUHVWHQ�YDQ�KHW�
*URQGZHWWHOLMN�+RI��YDDN�DDQJHVWXXUG�GRRU�GH�JURQGZHWWHOLMNH�standstill-verplich-
WLQJ��GH�GUDQJ�YDQ�GH�9ODDPVH�GHFUHHWJHYHU�RP�YLD�UHJHOJHYHQG�RSWUHGHQ�EHSDDOGH�
UHFKWVSUDDN�WH�QHXWUDOLVHUHQ��JHWHPSHUG�
0HW�GH�DXWHXUV�NDQ�EHDDPG�ZRUGHQ�GDW�KHW�29'�HU�QLHW�KHOHPDDO�LQ�JHVODDJG�LV�
RP� HHQ� H൶FLsQW�� GRHOJHULFKW� HQ� JHwQWHJUHHUG� YHUJXQQLQJVWUDMHFW� FRQIRUP� GH�



���TPR 2022

GRHOVWHOOLQJHQEHSDOLQJ�YDQ�DUWLNHO���XLW�WH�ERXZHQ��2RN�KHW�PHHUVSRUHQEHOHLG�GDW�
GRRU�KHW�+DQGKDYLQJVGHFUHHW�ZHUG�XLWJH]HW��PHW�HHQ�SUHYHQWLHYH��HHQ�EHVWUD൵HQGH�
HQ�HHQ�KHUVWHOOHQGH�FRPSRQHQW��PRQGW�XLW�LQ�HHQ�YHUVQLSSHUGH�UHFKWVEHVFKHUPLQJ�
GLH�QLHW�DOWLMG�YROGRHQGH�ZDDUERUJHQ�ELHGW��2P�ZHJZLMV�WH�JHUDNHQ�LQ�GLW�FRPSOH[H�
ODE\ULQW�LV�HHQ�H[KDXVWLHI�QDVODJZHUN��GDW�WHJHOLMN�RYHU]LFKWHOLMN�HQ�GLGDFWLVFK�RQGHU-
ERXZG�LV��RQRQWEHHUOLMN��+HW�JHUHFHQVHHUGH�ERHN�EHDQWZRRUGW�DDQ�DO�GH]H�YHUHLVWHQ�
HQ�KRRUW�GDDURP�WKXLV�LQ�GH�EDVLVELEOLRWKHHN�YDQ�HHQLHGHU�GLH�EHODQJVWHOOLQJ�KHHIW�
voor het omgevingsrecht.

Alain�&ඈඉඉൾඇඌ

CONTRACTENRECHT

A. Rංඈඅൾඍ��contrat de transaction in Répertoire Pratique du Droit Belge �%UXVVHO��
/DUFLHU�����������S���¼���
'LW�ERHN�LV�HHQ�RQGHUGHHO�YDQ�KHW�EXUJHUUHFKWHOLMN�OXLN�YDQ�KHW�SUHVWLJLHX]H�Répertoire 
Pratique du Droit Belge��53'%���+HW�KXOGLJW�GH�KXLGLJH�VWDQG�YDQ�KHW�UHFKW�RYHU�
GH�GDGLQJ��$UWLNHO������RXG�%:�GH¿QLHHUW�GH�GDGLQJ�DOV�“een contract, waarbij 
partijen een gerezen geschil beëindigen, of een toekomstig geschil voorkomen”. De 
UHFKWVSUDDN�YRHJGH�KLHUDDQ�GH�YHUHLVWH�WRH�YDQ�ZHGHU]LMGVH�WRHJHYLQJHQ��5LJROHW�
ELHGW�HHQ�H[FHOOHQWH�OHLGUDDG�ELM�GH]H�ELM]RQGHUH�RYHUHHQNRPVW�
7HQ�HHUVWH��VWHXQW�KHW�ERHN�]LFK�RS�HHQ�H[KDXVWLHYH�ELEOLRJUD¿H�RYHU�GH�GDGLQJ��
+HW�VOXLW�DDQ�ELM�GH�VSHFL¿HNH��%HOJLVFKH�QDVODJZHUNHQ��*KH\VHQ���������'H�*DYUH�
��������7LOOHPDQ��&ODH\V��&RXGURQ�HQ�/RRQWMHQV���������0DUFKDO��������HQ�3RUWXJDHOV�
������HQ��������1DDVW�GH�IRFXV�RS�KHW�KXLGLJH�%HOJLVFK�UHFKW��KHHIW�KHW�ERHN�DDQGDFKW�
voor de wortels in de Franse Code civil��������HQ�GH�UHFHQWH�KHUYRUPLQJ�HUYDQ���������
+LHUELM�YHUDQNHUGH�GH�)UDQVH�ZHWJHYHU�GH�YHUHLVWH�YDQ�ZHGHU]LMGVH�WRHJHYLQJHQ�LQ�
DUWLNHO������Code civil. Daarnaast verving de Franse wetgever de symboolbepaling 
µNUDFKW�YDQ�JHZLMVGH�LQ�KRRJVWH�DDQOHJ¶�LQ�DUWLNHO������Code civil door een functi-
RQHOH�EHSDOLQJ��“De dading belet de partijen een vordering met hetzelfde voorwerp 
in te stellen of voort te zetten”��'LH�LQ]LFKWHQ�XLW�KHW�)UDQVH�UHFKW�JHYHQ�KHW�ERHN�HHQ�
H[WUD�PHHUZDDUGH�
7HQ�WZHHGH��KDQWHHUW�5LJROHW�HHQ�KHOGHUH�VWUXFWXXU��+HW�ERHN�EHVSUHHNW�]HV�KRRIG-
VWXNNHQ���L��KHW�EHJULS�GDGLQJ�HQ�GH�NZDOL¿FDWLH�YROJHQV�KHW�WRHSDVVHOLMN�UHFKW���LL��
GH�WRWVWDQGNRPLQJ�YDQ�GH�GDGLQJ���LLL��GH�JHOGLJKHLGVYRRUZDDUGHQ���LY��GH�JHYROJHQ�
YDQ�GH�GDGLQJ���Y��KHW�HLQGH�YDQ�GH�GDGLQJ��HQ��YL��GH�DVSHFWHQ�YDQ�KHW�LQWHUQDWLR-
QDDO�SULYDDWUHFKW��+HW�ERHN�JHHIW�VWHHGV�GH�VWDQG�YDQ�KHW�UHFKW�ZHHU�HQ�QHHPW�ZDDU�
nodig een standpunt in. Rigolet EHVFKRXZW�ELMYRRUEHHOG�GH�H[FHSWLH�YDQ�GDGLQJ�DOV�
een verweermiddel ten gronde. Dat verschilt van de betwiste traditionele visie (een 
YHUZHHUPLGGHO�GDW�OHLGW�WRW�GH�RQRQWYDQNHOLMNKHLG���(HQ�DQGHU�YRRUEHHOG�LV�KHW�GHHOV�
GHFODUDWLHI�HQ�WUDQVODWLHI�NDUDNWHU�YDQ�HHQ�GDGLQJ�LQ�GH�SUDNWLMN��RQGHU�YHUZLM]LQJ�
QDDU�'H�3DJH��������
7HQ�GHUGH��KHHIW�KHW�ERHN�HHQ�JURRW�SUDNWLVFK�QXW�ELQQHQ�KHW�UXLPHUH�WKHRUHWLVFKH�
NDGHU��'H�GLHSJDDQGH�DQDO\VH�RYHU�GH�WHJHQVWHOEDDUKHLG�YDQ�GH�GDGLQJ�WHJHQRYHU�


